IN THE SUPREME COURT OF TENNESSEE
AT KNOXVILLE
September 5, 2001 Session

RICHARD THOMASBOGAN v. DORISMAE BOGAN

Appeal by Permission from the Court of Appeals, Eastern Section
Chancery Court for Sullivan County
No. 21988(T) Hon.John S. McLéellan, I11, Chancellor

No. E1998-00060-SC-R11-CV - Filed November 8, 2001

The sole question in this appeal is whether an obligor’s retirement constitutes a substantial and
material changein circumstances so as to permit modification of aspousal support obligation. The
trial court held that the obligor’s retirement did constitute a substantial and material change in
circumstances, but the Court of Appealsreversed, finding that because the retirement wasvoluntary
and foreseeabl e, the obligor could not seek modification of the original alimony award. We granted
permission to appeal and hold that abonafide retirement need only beobjectively reasonableunder
the totality of the circumstances to constitute a substantial and material change in circumstances.
In so holding, we reject, in the retirement context, the traditional test requiring an involuntary and
unforeseeable change in circumstances to modify a support award. We further hold that the
retirement in this case was objectively reasonable and that thetrial court did not abuseitsdiscretion
in modifying the support award. Wereverse thejudgment of the Court of Appeals and reinstate the
trial court’s modification of the support award.

Tenn. R. App. P. 11 Application for Permission to Appeal;
Judgment of the Court of Appeals Rever sed

WiLLIAM M. BARKER, J., delivered the opinion of the court, in which FRANK F. DRowoTA, I11,C.J,,
and E. RILEY ANDERSON, J., joined. AboLPHO A. BIRcH, Jr., J., filed a concurring and dissenting
opinion. JANICE M. HOLDER, J., filed a dissenting opinion.

Thomas F. Bloom, Nashville, Tennessee, for the appellant, Richard Thomas Bogan.

William Stephenson Todd, Jr., Kingsport, Tennessee, for the appellee, Doris Mae Bogan.

OPINION



FACTUAL BACKGROUND

On July 11, 1991, the Sullivan County Chancery Court granted the parties in this case a
divorce after nearly thirty years of marriage. Thefinal decree dissolving the marriage was entered
on July 24, 1991, and the decree incorporated a Marital Dissolution Agreement (MDA) signed by
the parties. According to theMDA, the parties agreed to an equitable division of al of the marital
property,* and Mr. Bogan further agreed to pay Ms. Bogan monthly support paymentsin the amount
of $2,300.00, which wereto cease upon her remarriage or upon the death of a@ther party. The MDA
made no specific reference to modification of Mr. Bogan's support payments in the event of his
retirement.

On August 25, 1997, Mr. Bogan filed a petition to terminate his support obligation alleging
two substantial and material changesin circumstances: (1) that he would obtain retirement status on
September 1, 1997, with his employer, Eastman Chemicd, and that as aresult, he would no longer
receive a wage from his employer; and (2) that because of his retirement, Ms. Bogan would no
longer need support payments, as she would receive half of his retirement income pursuant to the
MDA andthe QualifiedDomesticRelationsOrder. Ms. Bogan answered that becausetheretirement
was voluntary and foreseeable at the time of the MDA, no legdly cognizable change in
circumstances had occurred warranting modification or termination of the support payments.

After holding hearings on the petition on February 19 and April 12, 1998, the chancery court
found that Mr. Bogan's retirement was a substantial and material change in circumstances that
warranted a reduction in his support payments. More specifically, the court found the following
facts: (1) that Mr. Bogan' sretirement was motivated by his own dissatisfaction with hisjob and by
Eastman Chemical’ sattempt to downsi zeitsworkforce by encouraging employeesto retire?; (2) that
Mr. Bogan was qualified for full retirement under Eastman Chemical’ s then current point system,

! Most importantly for purposesof this case, the parties agreed to an equd divison of thevalue of Mr. Bogan’'s
retirement plan asit stood on the date of the decree. T his provision wasimplemented by aQualified Domestic Relations
Order (QDRO) entered on September 4, 1991. The QD RO named Ms. Bogan as an alternate payee on the Kodak
Retirement Income Plan, and it provided that upon Mr. Bogan’ sretirement and his reaching pay status, M s. Bogan would
receive 50% of the gross amount of the monthly retirement benefit as calculated on July 11, 1991.

2 Concerning the growing dissatisfaction with hisjob, Mr. Bogan testified that at the time of the divorce, he
was employed as the head of Development and was a Senior Research Chemist supervising over 40 employees. In 1993,
he was “laterally” mov ed to the position of “Group Leader” supervising twelve employees, and in 1996, he was again
moved to the position of “Individual Contributor” supervising one technician. Mr. Bogan testified that although all of
these moveswere lateral movesin the sense thathis pay was not decreased, hefelt asthough these moves were demotions
“in status and standing,” given the decreasing level of responsibility associated with each transition.

With respect to Eastman Chemical’ s attempt to encourage employeesto retire, the evidence showstha Eastman
Chemical planned to reduceits overall production coststhrough a program called Advantage Cost 2000, a partof which
was the modification of employee benefits. The evidence further suggests that Eastman Chemical particularly desired
areduction initsworkforcein order to cut costs, and the Employee Benefits Director of Eastman Chemical testified that
over 2200 other employeesretired during the two-year period preceding January 1, 1998, when the change inemployee
benefits was to occur. Although thiswitness also denied that Eastman Chemical specifically encouraged em ployees to
retire, this level of retirement was the highest for any other two-year period in the company’s history.
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having nearly five more points than was needed for retirement with full benefits’; (3) that if Mr.
Bogan retired after January 1, 1998, his lump-sum retirement benefits would decrease in value, to
be replaced by monthly annuity payments, and that he would lose valuein hisjoint survivor and life
insurance benefits; (4) that Mr. Bogan’ sincome after hisretirement wasfifty percent of hisincome
at the time of the divorce; (5) that Ms. Bogan’s need for support had decreased because she could
earn substantial annual investment income between $14,736.00 and $16,306.00 from the lump sum
payment of Mr. Bogan’s retirement benefits; and (6) that since the parties' divorce in 1991, Ms.
Bogan’ s opportunity to gain addition income had increasad because her business had improved its
earning potential.

The chancery court also found that the parties did not address the effect of Mr. Bogan's
retirement in the MDA and that they did not foresee the change in retirement benefits that would
occur on January 1, 1998, which eliminated the lump sum payments and reduced the value of the
benefits from the retirees life insurance and survivor income plans. Nevertheless, the court
concluded that because Ms. Bogan still had financial need and because Mr. Bogan retaned some
ability to provide support, hisrequest to terminate his obligation should be denied. Instead, based
upon its factual findings, the chancery court concluded that a reduction in support payments was
more appropriate, and it reduced Mr. Bogan's monthly support obligation from $2,300.00 to
$945.00.

Ms. Bogan appealed to the Court of Appeals, arguing that because her former husband’'s
retirement wasvoluntary and foreseeabl e, and because hisretirement was contemplated inthe MDA,
no material changein circumstances had occurred warranting amodification of the support benefits.
A majority of the Court of Appeals agreed, and it reinstated the origina award of $2,300.00.
Although themajority concludedthat retirement may not always be aforeseeable event, it found that
Mr. Bogan’ svoluntary retirement wasin fact foreseeabl e at thetime of the MDA, and consequently,
no material change in circumstances had occurred. However, writing in dissent, Judge Susano
expressed his belief that retirement is usually always voluntary and foreseeable and that these two
factorsshould not preclude afinding of asubstantial and material changein circumstances. Instead,
Judge Susano believed that retirement should be considered a substantial and material change in
circumstancesso long asit istakenin good faith and without intent to defeat the support obligations.

Mr. Bogan then requested permission to gopeal to this Court, primarily on the issue of
whether agood-faith retirement, though voluntary and foreseeable, may constitute asubstantial and
material change incircumstanceswarranti ng areduction in spousal support obligations. ThisCourt
initially heard oral argument in this case during our September 2000 session in Knoxville, and the
panel hearing this case consisted of then Chief Justice Anderson, Justice Birch, Justice Holder, and
Justice Barker. Following oral argument, and upon further consideration of the record in this case,

3 In September 1990, Eastman Chemical created a new retirement scheme offering full retirement benefits to
employees who obtained 85 points based upon the sum of the employee’'s age and years of service. At the time of his
retirement, Mr. Bogan was about three weeks short of his gxtieth birthday, and he had accumulated nearly 90 pointsin
the retirement plan.
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we requested reargument before the full pand of this Court at our September 2001 session in
Knoxville. Wenow hold that an objectively reasonabl e retirement, taken in good fath and without
intent to defeat the support obligation, does constitute a substantial and material change in
circumstances so that a modification of support obligations may be considered. We also hold,
however, that actual modification of theaward, if any, isaddressed tothetrial court’ sdiscretion after
considering the relevant factors listed in Tennessee Code Annotated section 36-5-101(d). The
judgment of the Court of Appealsis reversed.

STANDARD OF APPELLATE REVIEW

Because modification of aspousal support award is“factually driven and callsfor a careful
balancing of numerousfactors,” Cranford v. Cranford, 772 SW.2d 48, 50 (Tenn. Ct. App. 1989),
atrial court’s dedasion to modify support payments is given “wide latitude” within its range of
discretion, see Sannellav. Sannella, 993 SW.2d 73, 76 (Tenn. Ct. App. 1999). In particular, the
guestion of “[w]hether there has been a sufficient showing of a substantial and material change of
circumstancesisin the sound discretion of thetrial court.” Wattersv. Watters, 22 S.W.3d 817, 821
(Tenn. Ct. App. 1999) (citationsomitted). Accordingly, “[a]ppellate courtsaregenerally disinclined
to second-guess atrial judge’ s pousal support decision unlessit is not supported by the evidence
or is contrary to the public policies reflected in the applicable statutes.” Kinard v. Kinard, 986
S.W.2d 220, 234 (Tenn. Ct. App. 1998); see also Goodman v. Goodman, 8 S.\W.3d 289, 293 (Tenn.
Ct. App. 1999) (“As a genera matter, we are disinclined to alter a trial court’s spousal support
decision unless the court manifestly abused its discretion.”). When the trial court has set forth its
factual findings in the record, we will presume the correctness of these findings so long as the
evidence does not preponderate against them. See, e.q., Crabtree v. Crabtree, 16 S.W.3d 356, 360
(Tenn. 2000); see also Tenn. R. App. P. 13(d).

MODIFICATION OF SUPPORT AWARD BASED UPON
AN OBLIGOR’'SRETIREMENT

It iswell settled that a court may not modify or terminate a spousal support award unless it
first findsthat asubstantial and material changein circumstances has occurred sincethe entry of the
original support decree. See Tenn. Code Ann. 8§ 36-5-101(a)(1) (Supp. 2000). Inthe typical case
involving modification of spousal support awards, a change in circumstances is considered to be
“material” whenthe change (1) “ occurred since the entry of the divorce decree orderingthe payment
of alimony,” Watters, 22 S.W.3d at 821, and (2) was not “ anticipated or [within] the contemplation
of the parties at the time they entered into the property settlement agreement,” id.; see also McCarty
V. McCarty, 863 SW.2d 716, 719 (Tenn. Ct. App. 1992); Elliot v. Elliot, 825 SW.2d 87, 90 (Tenn.
Ct. App. 1991). Moreover, a changein circumstances is considered to be “substantial” when it
significantlyaffectseither theobligor’ sability to pay or the obligee’ sneed for support. See Bowman
v. Bowman, 836 SW.2d 563, 568 (Tenn. Ct. App. 1991).

This Court has not previously addressed whether an obligor’s voluntary retirement can
constitute a substantial and material change in circumstances. The general rule in this state with
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regardto modification of support awards haslong beenthat “ obligationsvoluntarily assumed arenot
proper to be considered as changed circumstance[s] to reduce support payments otherwise owed,”
Dillow v. Dillow, 575 SW.2d 289, 291 (Tenn. Ct. App. 1978), and the Court of Appealshasapplied
this rule in various contexts to deny modification of a support award when an obligor voluntarily
acted in away that reduced his or her income available for spousal support, see, e.q., Watters, 22
S.W.3d at 823; Elliot, 825 SW.2d at 91-92; Jonesv. Jones, 784 SW.2d 349, 353 (Tenn. Ct. App.
1989). Indeed, theintermediatecourt has appliedthisgeneral rueto deny modification of asupport
award following an obligor’'s retirement when it found that the retirement was voluntary and
foreseeable. See Sannellav. Sannella, 993 SW.2d 73 (Tenn. Ct. App. 1999).* At least four other
jurisdictionshaveal so deniedmodification of support obligationswhen theretirement wasvoluntary
or foreseeable. See Wheeler v. Wheeler, 548 N.E.2d 27 (N.D. 1996); Ledliev. Ledlie, 827 S.W.2d
180, 183 (Mo. 1992); Ellisv. Ellis 262 N.W.2d 265, 268 (Iowa1978); Shaughnessyv. Shaughnessy,
793 P.2d 1116, 1118 (Ariz. Ct. App. 1990).

However, when an obligor seeks bona fide retirement, as opposed to mere willful
underemployment, application of our traditional rules concerning modfication of support
agreements leaves much to be desired Absent some tragedy or comhination of unfortunate
circumstances, retirement from further employment in the workforce is always voluntary and
foreseeable because, at some point, every worker will eventually retire. Moreove, taken to its
logical extreme, this standard wouldforce an obligor to work until physically incapable of doing so
merely to avoid the allegation that he or shewas* voluntarily’ avoiding spousd obligations. While
the traditional standards regulating modification of support agreements should usually be applied
tomotivate partiesto providefor such contingenciesin their dissol ution agreement, strict application
of these standards in the retirement context can work unreasonable hardships. Cf. Sifersv. Sifers,
544 S.W.2d 269, 269-70 (Mo. Ct. App. 1976) (denying modification when obligor “voluntarily”
retired, even though he was 62, had a malignant kidney removed, and was unable to find
employment in the industry in which he had worked al his life). At some point, parties must
recognize that “[jJust as a married couple may expect a reduction in income due to retirement, a
divorced spouse cannot expect to receive the same hi gh level of support &ter the supporting spouse
retires.” Inre Marriage of Reynolds, 74 Cal. Rptr. 2d 636, 640 (Cal. Ct. App. 1998).

Accordingly, we hold that when an obligor’s retirement is objectively reasonable, it does
constituteasubstantial and material changein circumstances—irrespective of whether theretirement
was foreseeable or voluntary—so as to permit modification of the support obligation.> However,

4 See also Kennedy v. Kennedy, No. M1997-00219-COA-R3-CV, 2000 WL 1753074 (Tenn. Ct. App. filed
at Nashville, Nov. 30, 2000); Horn v. Horn, No. 02A01-9401-CH-00011, 1995 WL 290475 (Tenn. Ct. App. filed at
Jackson, May 15, 1995).

> Nothing we have said would prevent parties from deciding for themselvesthe effect of abonafide retirement

on spousal sup port payments. Indeed, because voluntary retirementis usually always foreseeable in some sense, parties
are especially encouraged to make arrangements for this occasion in the marriage dislution agreement. Moreover,
although not critical to our analysis, we note that a majority of jurisdictions addressing this issue also only require a
(continued...)
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whilebonafideretirement after alifetime spent in the labor forceis somewhat of anentitlement, an
obligor cannot merely utter the word “retirement” and expect an automatic finding of a substantial
and material change in circumstances. Rather, the trial court should examine the totality of the
circumstances surrounding the retirement to ensure that it is objectively reasonable. The burden of
establishing that the retirement is objectively reasonable is on the party seeking modification of the
award, cf. Seal v. Seal, 802 SW.2d 617, 620 (Tenn. Ct. App. 1990), and the trial court’'s
determination of reasonableness will not be reversed on appeal absent an abuse of discretion, see,
€., Crabtree, 16 SW.3d at 360. Although we decline to confine thisinquiry to consideration of a
list of factors, in no case may a retirement be deemed adbjectively reasonable if it was primarily
motivated by a desire to defeat the support award or to reduce the alimony paid to the former
spouse.’®

However, even when an obligor isableto establishthat aretirement isobjectively reasonable,
and thereforethat it constitutes asubstantial and material changein circumstances, theobligor isnot
necessarily entitled to an automatic reduction or termination of his or her support obligations. As
evidenced by its permissive language, the statute permitting modification of support awards
contemplates that atrial court has no duty to reduce or terminate an award merely because it finds
asubstantial and material changein circumstances. See Tenn. Code Ann. § 36-5-101(d)(2). Instead,
the change in conditions resulting from retirement merely allows the obligor to demonstrate that
reduction or termination of the award is appropriate. Cf. McFadden, 563 A.2d at 184; Silvan, 632
A.2d at 530. Accordingly, when assessing the appropriate anount of modification, if any, in the
obligor’ ssupport payments, thetrial court should consider the factors contained in Tennessee Code

5 (...continued)
reasonable, good faith retirement. See, e.g., Misinonile v. Misinonile, 645 A.2d 1024, 1027 (Conn. Ct. App. 1994);
Silvan v. Sylvan, 632 A.2d 528 (N .J. Super. Ct. App. Div. 1993); Pimm v. Pimm, 601 So. 2d 534, 537 (Fla. 1992);
McFadden v. McFadden, 563 A.2d 180, 183 (Pa. Super. Ct. 1989); Smith v. Smith, 419 A.2d 1035, 1038 (M e. 1980).

6 While the primary purpose of the retirement cannot be to defeat the support obligation, we cannot further
requirethat an obligor beignorant of the effects of hisor her retirement upon thereceiving spouse. See Smith, 419 A.2d
at 1038. In most cases, if not all, the obligor will undoubtedly be aware tha retirement will affect the income available
to pay hisor her support obligations, but mere knowledge of thisfact alone will generally be insufficient to find that the
retirement was taken primarily as an effort to avoid support obligations.

Furthermore, the dissent has taken the approach of several states and has adopted a list of nine factors to
determine whether a retirement constitutes a substantial and material change in circumstances. Cf. Pimm, 601 So. 2d
at 537; Silvan, 632 A.2d at 530; In re Marriage of Colombo, 555 N.E.2d 56, 57 (lll. App. Ct. 1990). We decline to
follow suit, because many of these factors seem designed only to lead to the conclusion that the retirement w asvoluntary.
For example, the lack of advanced age or the good health of the obligor essentially proves nothing more than that the
obligor chose to retire free from any physical compulsion to do so. As we do not consider the voluntariness of the
retirement as a factor, many of these factors may berelevant only to the extent that they tend to show that the retirement
was taken in bad faith to defeat the support obligation.

The dissent also opines that we have given no guidance to the trial courts to determine when a retirement may
be deemed objectively reasonable. To the contrary, we believe that the objectively reasonable standard provides
sufficient guidance to the trial courts, which are experienced in handling questions of reasonableness on a daily basis.
The absence of along list of factorsis Smply arecognition thattrial judges are fully capable, on their own, of analyzing
the reasonableness of aretirement decision from the totality of the circumstances.
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Annotated section 36-5-101(d)(1) to the extent that they may be relevant to the inquiry. See, e.q.,
Watters, 22 SW.3d at 821; Seal, 802 S.W.2d at 620; Threadgqill v. Threadqill, 740 S.W.2d 419, 422-
23 (Tenn. Ct. App. 1987).

Although section 36-5-101(d) lists several factorsfor consideration, the two most important
considerationsin modifying aspousal support award arethefinancial ability of theobligor to provide
for the support and the financial need of the party receiving the support. See, e.q., Givler v. Givler,
964 SW.2d 902, 906 (Tenn. Ct. App. 1997). We must disagree, however, with the conclusion
articulated by the Court of Appealson several occasionsthat the need of the receiving spouseis*“the
most important factor” to consider when deciding whether to modify a support award. See, eq.,
Sannella, 993 S.\W.2d at 76; Cranford, 772 SW.2d at 50. When addressing an initial award of
support, the need of the spouse must necessarily be the most important factor to consider, because
alimony isprimarily intended to provide some minimal level of financial support for aneedy spouse.
See Lancaster v. Lancaster, 671 SW.2d 501, 503 (Tenn. Ct. App. 1984). Nevertheless, when
deciding whether to modify a support award, the need of the receiving spouse cannot be the single-
most dominant factor, as a substantial and material change in circumstances demands respect for
other considerations. While the need of the receiving spouse remains animportant considerationin
modification cases, the ability of the obligor to provide support must be given at least equa
consideration. Accordingly, tothe extent that any casewould compel giving moreweight to the need
of the receiving spouse than all other factorsin order to modify a support obligation, it isoverruled.

Turning to the facts of this case, we agree with the trial court that the parties did not
contemplatethe effect of Mr. Bogan’ s retirement on his support payments. Where parties contract
asto rights and obligationsin amarriage dissolution agreement, and that agreement isincorporated
into thejudgment of divorce, courts should construethe MDA like“ other contracts[with respect to]
its interpretation, its meaning and effect.” Gray v. Estate of Gray, 993 SW.2d 59, 63 (Tenn. Ct.
App. 1998). Assuch, wherethe MDA itself providesfor resol ution of thisissue, courts shoulddefer
to the provisions of the MDA, unlessit would be unconscionable to do so. See Towner v. Towner,
858 S.W.2d 888, 892 (Tenn. 1993).

The MDA inthiscase, however, contains no express provision dealing with modification of
support upon Mr. Bogan's retirement. Moreover, reviewing the MDA as a whole, there is no
indication that the parties even contemplatedthisissue. While Ms. Bogan assertsthat the division
of theretirement benefits showsthat the parties contempl ated the fact of Mr. Bogan'’ sretirement, we
disagree that this division of marital property shows that the parties specifically contemplated the
effect of Mr. Bogan’ sretirement on hissupport payments. Consequently, becausethe partiesdid not
contemplate the effect of retirement on the spousal support payments, the trial court retains the
ability to alter or modify the support payments upon afinding of asubstantial and material change
in circumstances. Accord Pimm, 601 So. 2d at 537.

The first question to be resolved, therefore, is whether Mr. Bogan's retirement was

objectively reasonable under the totality of the circumstances so as to constitute a substantial and
material change in circumstances. We conclude that his retirement was in fad objectively
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reasonable. First, there is no evidence in the record that Mr. Bogan’s retirement from Eastman
Chemical was primarily designed or motivated to escape his spousal support obligation. Instead, as
the trial court found, his retirement was due to Eastman Chemical’s attempt to downsize its
workforce by encouraging employeesto retire, aswell as his own dissatisfaction with hisjob. The
fact that more than 2200 other Eastman employeesretired during thisgeneral period, exceeding any
other level of retirement during a similar period in the company’s history, must weigh in favor of
finding the retirement reasonable.” Moreover, at the time of his retirement, Mr. Bogan had been
eligibleto retire with full benefits for some time prior, indicating that he did not retire as soon as
possible to diminish his available income.

Arguing against finding a legally material change in circumstances, Ms. Bogan takes
substantial issue with her former husband’ s age at his retirement, which was|ess than three weeks
before his sixtieth birthday. Several states have held that age sixty-five is the presumptively
reasonable age for retirement, and one state in particular has held because of “the widespread
acceptance of sixty-five asthe normal retirement age,” an obligor that retires before that time bears
“asignificant burden to show that a voluntary retirement . . . isreasonable.” Pimm, 601 So. 2d at
537. Although an obligor’ sretirement agemay beconsidered in assessing the overall reasonabl eness
of the retirement, we are reluctant to establish a presumptive age for an objectively reasonable
retirement. All things being equal, an obligor who retires at an exceptionally young age will
necessarilyrunagreaterrisk of being unableto establish that the retirement isobjectively reasonable
so as to demonstrate a substantial and material change in circumstances. However, Mr. Bogan's
retirement age, while less than many but more than some, is not necessarily so young as to be
unreasonabl e, especially given the particulars of hisretirement. Accordingly, based onthe totality
of the circumstances as supported by the preponderance of the evidence, we conclude that Mr.
Bogan’ sretirement was dbjectively reasonable so asto constitute asubstantial and material change
In circumstances.

Having found a substantial and material change in circumstances, the next inquiry is what
modification, if any, shoud be madetothe support award. Asstated earlier, courts shouldconsider,
where relevart to modification, many of the same factorsin sedtion 36-5-101(d) that were used to
grant the original support award. Considering the financial need of the receiving spouse first, the
trial court found, and we agree, that Ms. Bogan still possessesfinancial need for the support award.
The record indicates that her monthly expenses, while having increased by only $192.00 since the
divorce in 1991, still amount to about $3,580.00, and this amount exceeds her average morthly
incomefrom earnings ($735.00) and support ($2,300.00) by more than $500.00. To supplement her
earnings income, the trial court found that Ms. Bogan couldinvest the lump sum payment received
fromMr. Bogan’ sretirement plan and earn anextra$14, 763.00 per year, assuming a ten-percent rae

! Ms. Bogan argues that Eastman Chemical had not actually instituted mandatory retirements or reductionsin
itsworkforce, and assuch, any compulson that Mr. Bogan felt to leave cannot be used to find a substantial and material
change in circumstances. While she correctly asserts that Eastman Chemical did not force its employees to retire, the
record contains substantial evidence that the reduction in benefits was designed, atleastin part, to cut Eagman’ slabor
costs. As such, the weight of the evidence is not against thetrial court’s finding that Mr. Bogan felt as though he was
being pressured by Eastman Chemical to retire.
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of return and no invasion of theinvestment principal 2 Therefore, based on all of these calculations,
while Ms. Bogan could expect an average monthly income without additional support of about
$1,965.25, including average earnings of $735.00 andinvestment income of $1,230.25, thisamount
isstill about $1,614.75 short of that needed for current monthly expenses.

With respect to Mr. Bogan’ s ability to provide support, the record shows that his retirement
investmentsprovide the only source of hismonthly income. These investmentsyield anet monthly
income of $3,150.00, which is less than half of the income ($6,900.00) upon which the support
award was originally based. Including his monthly support obligation to Ms. Bogan of $2,300.00,
his average monthly expensesare $5,167.51, and this amount exceeds his own monthly retirement
income by $2,017.51. Consequently, while both lower courts found that Mr. Bogan retains some
ability to provide spousal support, his ability to pay has been significantly diminished by his
substantial and maerial changein circumstances.’

Considering the opportunities for other income as an additional factor, thetrial court found
that Ms. Bogan hasthe opportunity to increase her earning capacity from her businessgiven that she
now possesses sole ownership of theenterpriseand itsassets. Itistruethat Ms. Bogan hasincreased
her monthly income from her business since the divorce by about $150, but there is no indication
intherecord that thisincomewill continueto increase. Whilethe court also noted that Ms. Bogan's
anticipated income from this business should increase given its increased earnings potential since
thedivorce, no evidence existsinthe record that actual ly supports thi sfinding. Tothecontrary, Ms.
Bogan’ s accountant testified that he counseled her to closethe business, which has made a yearly
profitonly oncesince1993. Consequently, any anticipated increasein Ms. Bogan’ searning capecity
from her business appears to be merely speculative, and we therefore find that it was improperly
considered.

With respect to the other factors listed in section 36-5-101(d), none directly apply to the
modification of the award in this case. Therefore, considering the relevant factors, we are unable
to conclude that the trial court abused its discretion by reducing Mr. Bogan's monthly support

8 Atthehearing, Mr. Bogan’ sfinancial expert testified that Ms. Bogan could invest the lump sum payment from
his retirement plan and expect to earn between $14,763.00 and $16,306.00, assuming a ten-percent return and no
invasion of the investment principal. M s. Bogan’s financial expert testified that the rate of return should instead be
calculatedat eight percent. Under this cal culation, her expertbelieved that her assets woul d be depleted by her seventieth
birthday if the support paymentswere completely terminated. However, thetrial courtcredited Mr. Bogan’s expert over
that of hisformer wife, and because no clear and convincing evidence exists to show that the court improperly credited
this witness, see Wells v. T ennessee B d. of Regents, 9 S.\W.3d 779, 783 (Tenn. 1999), we accept this finding as the
measure of Ms. Bogan's reasonable investment expectations.

o Admittedly, wefind curiousthefindingthat Mr. Bogan still hasasignificant ability to pay support, especially
given that his monthly income exceeds his expenses by less than $300 if no support ispaid to Ms. Bogan. Thisfinding
is even more curious given that his monthly expense estimate wascal culated by the trial court based on the assumption
that his current wife would pay for half of several household expenses. It appears thatthe trial court believed that Mr.
Bogan could take steps to reduce his monthly expenses though we notethat the court did not expresdy make such a
finding.
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obligation from $2,300.00 to $945.00. Whileitistruethat Ms. Bogan still hasfinancial need, itis
also truethat Mr. Bogan’'s ability to providethat support has been significantly reduced. In fact, it
appearsthat Mr. Bogan, while ableto provide some level of support, cannot continueto pay support
at pre-retirement levelswithout running a substantial monthly deficit. Moreover, the proportion of
Mr. Bogan’s income devoted to spousal support after themodification is still roughly the same as
it was before the modification. A trial court acts within its discretion when it applies the correct
legal standard and reachesadecision that isnot clearly unressonable. See Statev. Shirley, 6 SW.3d
243, 247 (Tenn. 1999); Overstreet v. Shoney’s, Inc., 4 SW.3d 694, 709 (Tenn. Ct. App. 1999). On
the facts of thiscase, we cannat say that thedecision of the trial court to modify the support award
was contrary to law or was otherwise clearly unreasonable.

Thedissent inthis case expresses much concern that we have“ impoverished” Ms. Bogan by
affirming the reduction of her support payments. The dissent also maintans that Ms. Bogan “is
unableto support herself without the original award of alimony in futuro.” Upon our review of the
record, however, we find little factual basisfor such aview. We would note the important, if not
overlooked, fact that Ms. Bogan has received asubstantial sum from Mr. Bogan’ sretirement plan,
an additional amount that she was not entitied to receive before his retirement. Combining this
investment income withthe alimony paymentsthat shewill continueto receive, thetrial court found
that Ms. Bogan's monthly income will be amost exactly what it was before her former husband’s
retirement. Therefore, weare unableto seehow our decision today workstoimpoverishMs. Bogan.

Aswe remarked earlier, retirement is a unique circumstance in support modfication cases.
Notwithstanding the views of the dissent to the contrary, retirement is simply not like other forms
of voluntary underemployment. Becauseretirement issomewhat of an entitlement, theforeseeability
or voluntariness of the retirement decision doesnot affect the support modification analysis, and the
weight given to various considerations is not precisely the same as that given under different
circumstances. So long asthe retirement is objectively reasonable and taken in good fath, we will
not look to the potential income of the retired obligor, and we will give the reduced ability of the
retired obligor to pay support at least equal consideration with the need of the receiving spouse.
Based on the facts of this case, we cannot hold that the trial court abused its discretion in modifying
Mr. Bogan's support award. Therefore, we reverse the judgment of the Court of Appeals and
reinstate the award as modified by the Sullivan County Chancery Court.

CONCLUSION

In summary, wehold that the bonafide retirement of an obligor constitutes asubstantial and
material change in circumstances so as to permit modification of a spousal support award when the
decision to retire is objedively reasonable considering the totality of the circumstances. However,
amerefinding of suchachangein circumstancesdoesnot require modification of the support award,
and the trial court should carefully consider the relevant factors of Tennessee Code Annotated
section 36-5-101(d) in deciding by what amount, if any, the award should be modified. Onthefacts
of this case, though, we hold that the trial court did not abuseits discretion in reducing the amount
of the former husband’ s support obligation following his objectively reasonable retirement.
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Costs of this appeal are assessed to the appellee, Ms. Doris Mae Bogan.

WILLIAM M. BARKER, JUSTICE
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